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RECORDS SUBJECT TO COPYRIGHT PROTECTIONS

Procedure

If copyright protections apply to public records you are seeking, your access to such records is
limited to inspection only. Duplication is not allowed. Please coordinate with Borough staff, as it
administers a response to your request, to schedule a time for inspection of copyright protected
records.

Legal Explanation )

Pennsylvania’s Right-to-Know Law (“RTKL”), 65 P.S. § 67.101, ef seq., governs records requests
made to local agencies, including the Borough of Dillsburg. Access under the RTKL contains two
components—inspection and duplication.

Although Section 305(a) of the RTKL presumes that all records in the possession of a local agency
are public records, the same section states that presumption does not apply where the record is
exempt under federal or state law. Section 306 continues, “[n]othing in [the RTKL] shall supersede
or modify the public or nonpublic nature of a record or document established in Federal or State
law, regulation or judicial order or decree.” Moreover, Section 3101.1 provides, “[i]f the
provisions of [the RTKL] regarding access to records conflict with any other Federal or State law,
the provision of this act shall not apply.”

Pennsylvania’s Commonwealth Court has directly applied these sections of the RTKL to federal

copyright protections. See Ali v. Philadelphia City Planning Comm 'n, 125 A.3d 92 (Pa. Cmwlth.

2015). The Ali court held that the local agency could not duplicate (i.e., produce copies) of plans,

architectural drawings, renderings, photographs, etc. that were protected by the owner’s copyright
under the federal Copyright Act because duplication would 1) violate federal law, and 2) subject
the local agency to potential legal challenges with statutory fines. Further, it held when an agency

invokes protections of the Copyright Act, the absence of consent by the copyright owner to

duplication is presumed.

Pennsylvania’s Office of Open Records (“OOR”) administers appeals from denials of RTKL
records requests. The OOR has routinely upheld limited grants of access to copyright protected
records. Its determinations have been applied to a wide range of records, including but not limited
to construction and engineering plans, engineering studies, presentation and training materials, and
appraisals. RTKL response letters denying access to requested information contain instructions on
how to appeal to the OOR should you feel appropriate.
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